
State of California Board of Equalization

Memorandum
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Honorable Betty T. Vee, First District
Senator George Runner, Second District
Honorable John Chiang, State Controller
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Subject Board Meeting, April 26, 2011
Business Taxes Committee
Request approval to publish proposed Regulation 1685.5,
Calculation ofEsrimoted Use Tax ~ Use Tax Table

Board staff requests your approval and authorization to publish proposed Sales and Use Tax
Regulation 1685.5, Colelilarion of Estimated Use Tax - Use Tax Table (Exhibit I). The
proposed regulation prescribes the use tax table for calendar year 20 II, which the Board is
required to forward to the Franchise Tax Board (FTB) by July 30, 2011, and prescribes the
methodology the Board will use to calculate the estimated amount of use tax due according
to a person's adjusted gross income for calendar year 2012 and subsequent years so that the
Board can prepare and forward use tax tables to the FTB by July 30 of each of those years.

I. Background

Section 6451.2 of the Revenue and Taxation Code (RTC), as amended by Senate Bill No. 86
(Statutes 2011, Chapter 14) approved by the Governor on March 24, 2011, gives eligible
consumers the option to satisfy their use tax obligations with regard to their nonbusiness
purchases of individual items of tangible personal property each with a sales price of less
than one thousand dollars ($1,000) by reporting their estimated amount of use tax as
calculated by the Board on their California income tax returns. Section 6451.2 also requires
the Board to annually calculate the estimated amount of use tax due according to a person's
adjusted gross income and by July 30 of each calendar year, beginning July 30, 2011, make
available to the FTB such amounts in the form of a use tax table for inclusion in the
instructions to the FTB's income tax returns.

Taxpayers will continue to have the option to satisfy their use tax obligations by reporting the
amount of use tax they owe after applying their actual use tax rates to their actual purchases
subject to use tax. Furthermore, funds received trom the use tax line on the FTB returns will
continue to be allocated according to the taxpayer's address as received by the FTB. Local
taxes will be allocated to the countywide pools and applicable district taxes will be allocated
based on the countywide pools, with consideration given as to whether the taxpayer's address
is within a city that imposes a district tax.
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II. Need for a Regulation

The Sales and Use Tax Law (Rev. & Tax. Code, § 6(0) el seq.) does not prescribe Ihe
manner in which the Board is to calculate the estimated amount of use tax due according to a
person's adjusted gross income or how the use tax estimates derived from such calculations
are to be formaned into use tax tables. Therefore, the Board must prescribe how the
estimated amount of use tax due according to a person's adjusted gross income shall be
calculated and how such estimates are to be formatted into use tax tables pursuant to section
6451.2.

The California Administrative Procedure Act (commencing with section 11340 of chapter 3.5
of part 1 of division 3 of title 2 of the Government Code) detines the term "Regulation" to
mean "every rule, regulation, order, or standard 0/general application or the amendment,
supplement, or revision of any rule, re!,JUlation, order, or standard adopted by any state
agency to implement, interpret, or make specific the law enforced or administered by it. or to
govern its procedure." (Gov. Code. § 11342.600, emphasis added.) The California
Administrative Procedure Act also establishes procedural requirements for the Board's
adoption of regulations. Board staff believes that when the Board prescribes how the
estimated amount of use tax due according to a person's adjusted gross income shall be
calculated and how the estimates shall be fonnatted into use tax tables, the procedures will
constitute rules of general application (or regulations), which must be adopted in accordance
with the Administrative Procedure Act's fonnal rulemaking procedures.

Given the statutory requirement that the Board provide the 2011 use tax table to FrB by
July 30, 2011, and given the 2011 California Regulatory Notice Register Publication
Schedule set by the Office of Administrative Law (OAL), staff will be requesting the Board's
authorization to publish proposed Regulation 1685.5 at the April 26, 2011, meeting. If the
Board authorizes publication on April 26, 201 J, and Board staff delivers the notice of action
for the proposed regulation to OAL by the close of business the same day, it will pennit GAL
to publish the notice of action on May 6, 20 I I, allow the Board to complete the 45 day notice
and comment period by June 20, 2011, and allow the Board to hold u public hearing and
adopt the regulation during its June 21-24, 201 I, meeting. Furthennore, [his timeline will
allow staff to submit the required final rulemaking documents to OAL for approval as soon
as possible and commence the 30-working-day period GAL has to review and either approve
or reject the Board's regulation. Unfortunately, the March 23 amendments to section 6451.2
have not allowed staff enough time to discuss the proposed regulation with interested parties
or to schedule this matter for Board discussion before the April 26 meeting of the Business
Taxes Committee.
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The timeline is summarized as follows:

1. April 26, 2011 - Board authorizes publication and notice of action is delivered to
OAL;

2. May 6, 2011 - Notice of Action published;
3. June 20,2011 . 45 day comment period completed;
4. June 21-24, 2011 - Board conducts a public hearing and adopts the proposed

regulation; and
5. Week of June 27, 2011 (or sooner if possible) - Staff prepares final statement of

reasons and delivers final rulemaking file to OAL to commence OAL's review
period.

III. Proposed Regulation 1685.5 (Methodology)

Proposed Regulation 1685.5 prescribes the use tax table for calendar year 2011. It also
prescribes how the estimated amount of use tax due according to a person's adjusted brross
income shall be calculated and how the estimates shall be fonnatted into use tax tables in
subsequent years.

As prescribed in proposed Regulation 1685.5, a person's estimated usc tax liability is
calculated by applying a use tax liability factor to the specified Adjusted Gross Income (AGI)
for the person's AGI range. The calculations are presented in a table that allows a taxpayer to
find their AGI within an established AGI range and read across to the right column to find
their estimated use tax liability. The goal is to develop a simple table that is consistent with
AGI ranges reported by the FTB with similar percentages of taxpayers in each AGI range.

The established eight AGI ranges are based on data provided by FTB. The use tax liability
factor is prescribed in the regulation, based on: 1) data regarding U.S. Spending at Electronic
Shopping and Mail Order Houses obtained ITom the U.S. Department of Commerce Bureau
of the Census (Ex.hibit 2); 2) U.S. personal income data obtained from U.S. Department of
Commerce Bureau of Economic Analysis (Exhibit 3); 3) the average percentage ofCalitornia
purchases from out-of~state vendors without nexus based on the Board's revenue estimate,
"Electronic Commerce and Mail Order Sales" (Exhibit 4, Page 3); and 4) the average state,
local, and district sales and use tax rates.
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IV. Conclusion

By July 30 of each year, the BOE is required to provide the FrS a table that a taxpayer may
use to report an estimated amount of use tax due. Since section 6451.2 does not specify a
fonnula for estimating use tax liabilities and does not specify the fonnat of the required table,
Board staff requests the Board's authorization to publish the proposed regulation to prescribe
the methodology that the Board shall use to estimate the amount of use tax due according to a
person's adjusted gross income and fonnat the estimales into use tax tables.

r . -J _ /
Approved: h, 1,11t' r:.J (1' .1< 4",,-1c;.-(

Kristine E. CazadcY
Interim Executive Director

JLM:rw

cc: Mr. Alan loFaso (MIC 71)
Ms. Regina Evans
Mr. Sean Wallentine (MIC 78)
Mr. Louis Barnett (MIC 77)
Ms. Marcy Jo Mandel
Ms. Kristine Cazadd (MIC 73)
Mr. Randy Ferris
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Regulation 1685.5. Calculation of Estimated Use Tax – Use Tax Table 

Reference: Section 6452.1, Revenue and Taxation Code. 

 

(a)  IN GENERAL 

The Board of Equalization (BOE) is required to annually calculate the estimated amount of 
use tax due according to a person’s adjusted gross income (AGI) and make such amounts 
available to the Franchise Tax Board (FTB), by July 30 of each year, in the form of a use tax 
table for inclusion in the instructions to the FTB’s returns.  

(b) DEFINITIONS AND DATA SOURCES 

 (1) AGI RANGES. The use tax table shall be separated into eight (8) AGI ranges as 
follows: 

(A) AGI less than $20,000; 

(B) AGI of $20,000 to $39,999; 

(C) AGI of $40,000 to $59,999; 

(D) AGI of $60,000 to $79,999; 

(E) AGI of $80,000 to $99,999; 

(F) AGI of $100,000 to $149,999; 

(G) AGI of $150,000 to $199,999; 

(H) AGI more than $199,999. 

(2) USE TAX LIABILITY FACTOR OR USE TAX TABLE PERCENTAGE.  For the 
2011 calendar year the use tax liability factor or use tax table percentage shall be 0.070 
percent (.0007).  On May 1, 2012, and each May 1 thereafter, the BOE shall calculate the use 
tax liability factor or use tax table percentage for the current calendar year by multiplying the 
percentage of income spent on electronic and mail order purchases for the proceeding 
calendar year by 0.37, multiplying the product by the average state, local, and district sales 
and use tax rate, and then rounding the result to the nearest thousandth of a percent.    

(3) TOTAL PERSONAL INCOME. Total personal income shall be determined by 
reference to the most current personal income data published by the United States Bureau of 
Economic Analysis. 

 (4) TOTAL SPENDING AT ELECTRONIC SHOPPING AND MAIL ORDER HOUSES.  
Total spending at electronic shopping and mail order houses shall be determined by reference 
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to the most current electronic shopping and mail order house spending data published by the 
United States Census Bureau. 

 (5) PERCENTAGE OF INCOME SPENT ON ELECTRONIC AND MAIL ORDER 
PURCHASES. The percentage of income spent on electronic and mail order purchases during 
a calendar year shall be calculated by dividing the total spending at electronic shopping and 
mail order houses for that year by the total personal income for that year, multiplying the 
result by 100, and rounding the result to the nearest tenth of a percent. 

 (6) AVERAGE STATE, LOCAL, AND DISTRICT SALES AND USE TAX RATE.  The 
average state, local, and district sales and use tax rate for a calendar year shall be the total of: 

 
(A) The rates of the statewide sales and use taxes imposed under section 35 of article XIII 

of the California Constitution and the Sales and Use Tax Law (Rev. & Tax. Code, § 6001 et seq.) 
in effect on January 1 of that year; 

(B) The statewide rate of local tax imposed under the Bradley-Burns Uniform Local 
Sales and Use Tax Law (Rev. & Tax. Code, § 7200 et seq.) in effect on January 1 of that year; 
and 

(C) The weighted average rate of the district taxes imposed under the Transactions and 
Use Tax Law (Rev. & Tax Code, § 7251 et seq.) in effect in the various jurisdictions throughout 
the state on January 1 of that year after taking into account the proportion of the total statewide 
taxable transactions (by dollar) reported for each jurisdiction during the fourth quarter of the 
calendar year that is two years prior to the calendar year for which the calculation is made.  For 
example, the total reported taxable transactions (by dollar) for the fourth quarter of 2010 shall be 
used to determine the weighted average rate of the district tax rates in effect on January 1, 2012, 
to calculate the weighted average rate of district taxes for calendar year 2012.   

 
(c) CALCULATION OF THE ESTIMATED USE TAX LIABILITY 

 (1) The estimated use tax liability for the AGI range described in subdivision (b)(1)(A) 
shall be determined by multiplying $10,000 by the use tax liability factor or use tax table 
percentage and then rounding the result to the nearest whole dollar. 
 
 (2)  The estimated use tax liability for the AGI ranges described in subdivision (b)(1)(B) 
through (G) shall be determined by multiplying the midpoint of each AGI range by the use tax 
liability factor or use tax table percentage and then rounding the result to the nearest whole 
dollar.  
 
 (3)  The estimated use tax liability for the AGI range described in subdivision (b)(1)(H) 
shall be determined by multiplying each range member’s actual AGI by the use tax liability 
factor or use tax table percentage and then rounding the result to the nearest whole dollar. 
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(d) USE TAX TABLE FORMAT 

(1) The use tax table for calendar year 2011 shall provide as follows: 
  
 

Adjusted Gross Income 
(AGI) Range Use Tax Liability  

Less Than $20,000 $7 
$20,000 to $39,999 $21 
$40,000 to $59,999 $35 
$60,000 to $79,999 $49 
$80,000 to $99,999 $63 

$100,000 to $149,999 $88 
$150,000 to $199,999 $123 

More than $199,999 -Multiply AGI by 0.070% (.0007) 

 

(2) The use tax tables for calendar year 2012 and subsequent years shall utilize the same 
format as the use tax table for calendar year 2011. 
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Bureau of Economic Analysis  
National Income and Product Accounts Table 

Table 2.1. Personal Income and Its Disposition  
[Billions of dollars]  

Today is: 4/12/2011   Last Revised on March 25, 2011  Next Release Date April 28, 2011  

Line    2008   2009   2010  
1 Personal income 12,391.1 12,174.9 12,546.7 

2    Compensation of employees, received 8,065.8 7,806.7 7,991.1 

3       Wage and salary disbursements 6,559.0 6,274.1 6,405.0 

4          Private industries 5,415.1 5,100.5 5,217.9 

5          Government 1,144.0 1,173.6 1,187.1 

6       Supplements to wages and salaries 1,506.8 1,532.6 1,586.1 

7          Employer contributions for 
             employee pension and insurance funds 

1,036.6 1,072.0 1,106.8 

8          Employer contributions for 
             government social insurance 

470.1 460.6 479.2 

9    Proprietors' income with inventory 
       valuation and capital consumption adjustments 

1,102.0 1,011.9 1,055.0 

10       Farm 50.8 30.5 44.9 

11       Nonfarm 1,051.2 981.5 1,010.1 

12    Rental income of persons with capital 
       consumption adjustment 

222.0 274.0 300.9 

13    Personal income receipts on assets 2,109.3 1,919.7 1,907.6 

14       Personal interest income 1,314.7 1,222.3 1,194.9 

15       Personal dividend income 794.6 697.4 712.7 

16    Personal current transfer receipts 1,879.2 2,132.8 2,296.4 

17       Government social benefits to persons 1,842.6 2,096.8 2,259.0 

18          Old-age, survivors, disability, 
             and health insurance benefits 

1,068.3 1,164.5 1,213.9 

19          Government unemployment insurance 
             benefits 

50.7 128.6 136.6 

20          Veterans benefits 45.6 52.3 61.4 

21         1 Family assistance   19.3 20.1 19.8 

22          Other 658.7 731.3 827.4 

23       Other current transfer receipts, from 
          business (net) 

36.7 36.0 37.4 

24    Less: Contributions for government 987.2 970.3 1,004.4 

RWilke
Oval
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       social insurance, domestic 

25 Less: Personal current taxes 1,438.2 1,140.0 1,166.8 

26 Equals: Disposable personal income 10,952.9 11,034.9 11,379.9 

27 Less: Personal outlays 10,505.0 10,379.6 10,720.7 

28    Personal consumption expenditures 10,104.5 10,001.3 10,349.1 

29 2   Personal interest payments   246.2 216.8 198.9 

30    Personal current transfer payments 154.3 161.4 172.7 

31       To government 89.7 95.0 100.8 

32       To the rest of the world (net) 64.6 66.5 71.9 

33 Equals: Personal saving 447.9 655.3 659.2 

34    Personal saving as a percentage of 
       disposable personal income 

4.1 5.9 5.8 

   Addenda:    
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Bureau of Economic Analysis  
National Income and Product Accounts Table 

Table 2.1. Personal Income and Its Disposition  
[Billions of dollars]  

Today is: 4/12/2011   Last Revised on March 25, 2011  Next Release Date April 28, 2011  

Line    2008   2009   2010  
35    Personal income excluding current 9,638.5 9,191.1 9,224.8 

       transfer receipts, billions of chained (2005) 
       dollars 3  

      Disposable personal income:    

36       Total, billions of chained (2005) 10,042.9 10,099.8 10,241.4 

          dollars3  

         Per capita:    

37          Current dollars 35,931 35,888 36,697 

38          Chained (2005) dollars 32,946 32,847 33,025 

39    Population (midperiod, thousands) 304,831 307,483 310,106 

      Percent change from preceding period:    

40       Disposable personal income, current 5.1 0.7 3.1 

          dollars 

41       Disposable personal income, chained 1.7 0.6 1.4 

          (2005) dollars 
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REVENUE ESTIMATE STATE OF CALIFORNIA 
(REV. 4/98) BOARD OF EQUALIZATION 
 

  

ELECTRONIC COMMERCE AND MAIL ORDER SALES 
 
 

Summary 
Updated Estimates.  Based on information released by the U.S. Census Bureau and other 
sources in 2010, we have updated our estimates of remote sales (electronic and traditional mail 
order sales) revenue losses from out-of-state vendors.  We now estimate annual revenue losses 
of $1.145 billion in calendar year 2010 (to be remitted in fiscal year 2010-11).  Of the total, $795 
million are owed by consumers and $350 million were unpaid by businesses.  These revenues 
are spread among approximately 13.1 million households and 3.4 million businesses.  Unpaid 
sales and use tax liabilities in 2010-11 average $61 per year for each California household and 
$102 per year for each California business.  Revenue from these out-of-state electronic 
commerce and mail order purchases are a significant component of the sales and use tax gap.  
(As defined here, the tax gap is the difference between what taxpayers owe and what they 
voluntarily pay.)  This paper documents our estimates of sales and use tax revenues associated 
with electronic commerce and mail order sales that are not voluntarily paid from fiscal years 
2008-09 through 2011-12. 
 
Comparisons to Previous Estimates.  Our previous estimates of remote sales revenue losses 
were released about a year ago.  The estimates presented in this paper reflect the following 
new developments: 
 

• The U.S. Census Bureau revised historical e-commerce estimates of purchases for 
both businesses and consumers.  Most of the revisions were upward for both 
consumers and businesses. 

• The recession that began in December 2007 ended in June 2009.  Available evidence 
indicates that e-commerce growth rates for consumers and businesses have increased 
since the recession ended. 

• The Board of Equalization implemented the In-state Service Business Component of 
the Tax Gap program in July 2008.  We reviewed our revenue estimates for this 
program in light of additional information that became available within the past year. 

• Legislation was passed and signed into law in 2009 (ABx4 18, Statutes of 2009) that we 
expect to significantly improve compliance of use tax payments by businesses, starting 
in fiscal year 2009-10.  We reviewed and updated our compliance assumptions and 
revenue estimates associated with this program in light of additional information that 
became available within the past year. 

• SB 1009 (Statutes of 2003), required a line on the income tax form to encourage 
consumers to pay their use tax obligations.  This legislation and Board of Equalization 
outreach efforts have contributed to more consumers paying their use tax obligations on 
their income tax forms in recent years.  The SB 1009 provisions were scheduled to 
sunset on January 1, 2010.  However, legislation enacted in October 2010 (SB 858, 
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Statutes of 2010) extends the requirement to apply to sales made in 2010 and 
subsequent years.1 

Background, Methodology, and Assumptions 
(1) Background Sources and Data Assumptions 
 
The methodology used to derive these estimates is very similar to that which we used in our 
previous revenue estimates.  There are two major markets for electronic commerce: business-
to-consumer (B-to-C) and business-to-business (B-to-B).  Each market has its own separate 
data sources and critical assumptions.  We will assume all mail order sales are B-to-C.  A more 
detailed description of our methodology and assumptions is found in our technical 
documentation.2 
 
(2) Business-to-Consumer (B-to-C) 
 
Other than reflecting the developments discussed above, we made no major changes in our 
methodology used to estimate business-to-consumer (B-to-C) purchases. 
 
(A)  Data Sources.  We define remote sales as all sales from retail sellers to households that 
are made electronically or by using traditional mail order sales channels.  Our basic data source 
is the U.S. Census Bureau, as it was in previous estimates.  The Census Bureau publishes 
sales estimates for North American Industrial Classification System (NAICS) Industry 4541 
(“Electronic Shopping and Mail Order Houses,” or ESMOH) monthly, annually and every five 
years in various reports.3  This industry data is our basic data source, and it consists of retailers 
whose primary business (or a separate subsidiary) is mail order or electronic commerce sales.  
From another Census Bureau publication we add an estimate of e-commerce sales from 
companies that make a portion of their sales from websites, but have no separate website 
subsidiaries.4 
 
(B) Taxable Portion of Remote B-to-C Sales.  Data from the 2007 Economic Census for remote 
sales for NAICS Industry 4541 include detailed product categories and sales volumes of each. 
Based on this list of products, we estimate that about 30.5 percent of U.S. remote sales were 
exempt in 2007 under the California sales and use tax law.  The vast majority of these exempt 
sales, 25.8 percent of the 30.5 percent, are prescription drugs.  These percentages apply to all 
remote sales; there are no separate product data for electronic and mail order sales.  We will 
assume that these national product category percentages of remote sales also apply to 

                                                           
1 SB 858 (Statutes of 2010) applies to purchases of tangible personal property made on or after 
January 1, 2010, in taxable years beginning on or after January 1, 2010. 
 
2  “2010 Electronic Commerce and Mail Order Sales Revenue Estimates – Technical Documentation,” 
December 6, 2010. 
 
3  Every five years the U.S. Census Bureau takes a census of businesses.  The most recent census year 
was 2007. 
 
4 2008 E-Commerce Multi-sector Report, U.S. Census Bureau, May 27, 2010, web site: 
http://www.census.gov/eos/www/ebusiness614.htm. 
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California.  This premise implies that 69.5 percent of remote sales are taxable to California 
purchasers. 
 
(C) Compliance and Nexus Percentage Assumptions.  For revenue estimation purposes, we 
assume that all retailers registered with the Board of Equalization (firms with California nexus) 
are remitting the sales and use taxes they owe.  We further assume that all use tax payments 
made by households were remitted on their income tax forms. 
 
Based on research done in 2004 and updated with more recent information from the 2007 
Economic Census of Retail Trade, we estimate that about 63 percent of remote sales to 
California households were made from retailers that have nexus in California.  This estimate is 
based on company reports and employment and sales by employment size category.5  We also 
confirmed this estimate with data from the Internet Retailer Top 500 Guide.  This percentage 
implies that 37 percent of revenues related to sales made by remote sellers to California 
households are not paid except for the amounts paid on income tax forms. 
 
(D) Estimate and Forecast Assumptions.  The most detailed data available are for 2008, and 
some data are available for 2009.  An estimate of remote sales to consumers (ESMOH, as 
discussed earlier) for 2010 was made based on data available for the first nine months of the 
year.  ESMOH sales from January through September 2010 increased 15.6 percent compared 
to the same period of 2009.  Forecasts for 2011 and 2012 growth were made assuming the 
growth rate of ESMOH for the three years preceding the recession (2005, 2006, and 2007).  
This average growth rate is 13.3 percent per year. 
 
Table 1 shows how these assumptions and data were combined to result in revenue estimates 
for each year.  The data in the table are documented with line number references.  We assume 
that all calendar year liabilities are all paid in the fiscal year ending July 1 of the following year.  
We first estimate what we call baseline revenues and then adjust them by subtracting use tax 
liabilities, most of which are paid by consumers on their income tax forms.6  These use tax 
payments on income tax forms increased about 14 percent in 2009.  We assumed that this 
growth rate would continue through 2011. 

                                                           
5  Memo from Joe Fitz, Chief Economist, to Board Member Leonard, “Electronic Commerce,” 
August 30, 2005. 
 
6  Line 14 of Table 1 includes some unknown amounts of use taxes paid by sole proprietors on their 
income tax forms. 
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Table 1 
Business to Consumer (B-to-C) Sales and Revenues       
(Millions of Dollars Unless Otherwise Noted)         

 

    Calendar Years 
   Actual Estimated Estimated Forecast Forecast

Line 
No.   2008 2009 2010 2011 2012
1 

2 

3 

4 

U.S. Sales Made by Electronic 
Shopping and Mail-Order 
Houses (ESMOH, NAICS 4541) 
Other U.S. Retail E-commerce 
Sales (Excluding Cars) 1/ 
Total Remote Sales (Line 1 +       
Line 2) 
     Growth Rate 

227,084

9,357

238,449
2.1%

n.a.

n.a.

246,943
3.6%

n.a. 

n.a. 

285,397 
15.6% 

n.a.

n.a.

323,217
13.3%

n.a.

n.a.

366,049
13.3%

5 Taxable Percentage in 2007 69.5% 69.5% 69.5% 69.5% 69.5%
6 Estimated Taxable U.S. 

Remote Sales (Line 3 x Line 5) 165,722 171,625 198,351 224,636 254,404
7 California Share of U.S. 12% 12% 12% 12% 12%
8 California-Taxable U.S. Remote 

9 
10 

Sales (Line 6 x Line 7) 
Noncompliance Rate 
Revenue Loss Tax Base        

19,887
37%

20,595
37%

23,802 
37% 

26,956
37%

30,528
37%

11 
(Line 8 x Line 9) 
Tax Rate (Average Annual Rate 
for Calendar Year) 

7,404

8.00%

7,668

8.83%

8,862 

9.10% 

10,036

8.61%

11,366

8.11%
12 Estimated Baseline Revenues      

(Line 10 x Line 11) $592 $677 $806 $864 $922
   Fiscal Years   
   2008-09 2009-10 2010-11 2011-12 2012-13

13 Estimated Baseline Revenues  $592 $677 $806 $864 $922
14 Estimated Use Taxes Paid $9 $10 $11 $13 $15
15 Estimated Revenues Losses 

(Line 13 - Line 14) $583 $667 $795 $851 $907
Notes:             

 1/ 
  

Line 2 adjusts online sales to include sales from companies without website subsidiaries.     
These are generally relatively small sellers.          
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(2) Business-to-Business (B-to-B) 
 
(A) Data Sources and Definitions 
For a variety of reasons the data available for estimating B-to-B revenues are less certain than 
that for B-to-C revenues.7  We based our B-to-B revenue estimate on data from the Merchant 
Wholesale Trade Sales Survey published by the U.S. Census Bureau.8  Unlike the B-to-C data, 
we are not aware of any Census Bureau estimates that include traditional mail order sales to 
businesses.  We assume that B-to-B electronic commerce sales include traditional mail order 
sales from one business to another business. 
 
(B) California Adjustments 
Vehicle Sales Adjustments and Industry Exemptions.  We excluded transportation equipment 
purchases from our estimates because most vehicles are registered with the Department of 
Motor Vehicles and sales and use tax compliance is generally very high as a result.  Some 
industries have exemptions or partial exemptions that reduce their use tax liabilities.  The 
industries with exemptions for which we made adjustments are insurance (which is exempt from 
the use tax) and agriculture, which is exempt from the state portion of sales and use taxes for 
equipment purchases. 
 
We adjusted for vehicle sales and these specific industry exemptions because we found data 
sources that in our judgment could reasonably estimate the exemptions.  No data exists, to our 
knowledge, for online purchases for these adjustments.  Therefore, we assumed that the overall 
purchase data relationships matched the online data relationships.  Sources of data for these 
adjustments are the U.S. Census Bureau and the U.S. Bureau of Economic Analysis (BEA).9 
 
California Share of U.S. Sales.  Unlike B-to-C sales, we excluded the California portion of sales 
explicitly.  (In B-to-C sales, the California portion is subsumed in the portion of all U.S. retail 
companies selling online that are registered with the Board.  For B-to-B sales we are unable to 
determine the percentage of all companies that are registered with the Board.)  Instead, we 
assume an estimate of the California share of all U.S. companies are registered with the Board.  
We use an estimate of 13 percent for the California share of U.S. B-to-B sales, which is slightly 
higher than our population share of the nation (12 percent) to reflect the share of California to 
U.S. gross domestic product. 
 
 
 
                                                           
7  U.S. Census Bureau e-commerce data are collected in several separate surveys.  These surveys use 
different measures of economic activity (shipments, sales and revenues).  The Census Bureau notes that 
these measures “should be interpreted with caution.”  There is potential for double counting of sales if the 
data are interpreted incorrectly.  Furthermore, from a taxation perspective we do not know with certainty 
how much of the total B-to-B sales and use tax obligation has already been paid by businesses.  For a 
more detailed discussion of these issues, see the Technical Documentation.  The B-to-B estimates are 
subject to change to the extent that additional research may result in more accurate information. 
 
8  2008 E-Commerce Multi-sector Report, U.S. Census Bureau, May 27, 2010, web site: 
http://www.census.gov/eos/www/ebusiness614.htm. 
 
9 Sources: 2010 Capital Spending Report: U.S. Capital Spending Patterns, 1999-2008, U.S. Census 
Bureau; Table 5.5.5 and “Industry Tables,” U.S. Bureau of Economic Analysis. 
 

Exhibit 4

http://www.census.gov/eos/www/ebusiness614.htm


Revenue Estimate  Page 6 
(REV. 4/98) 
 
 
 
(C) Exempt Sales.  Sales data tabulated by the Census Bureau include all sales, both final sales 
and sales of intermediate goods used as inputs in the production process.  We assume that 60 
percent of sales are exempt, either because the exemption is related to the kinds of final goods 
sold or because the sales are not of final goods, but are instead sales for resale or intermediate 
goods used in production.  If 60 percent of sales are exempt, this implies that the remaining 
40 percent of sales are taxable under California law. 
 
(D) Compliance by Businesses.  These estimates reflect all taxable purchases made by 
businesses without addressing the issue of whether sales or use taxes have been paid.  There 
are several channels through which sales and use taxes on purchases could be paid by 
businesses.  Purchases are often made from companies that are registered with the state, and 
sales taxes would be paid at the time of purchase.  Alternatively, use taxes could be paid by the 
purchasing firm or on income tax returns of individual proprietors.  Overall compliance rates by 
businesses using any of these channels are unknown. 
 
Through one means or another we believe that sales and use taxes are paid on 90 percent of 
the California taxable B-to-B electronic commerce sales.  Board data on tax returns processed 
under AB 4x 18 indicate a similar percentage.  The Illinois Department of Revenue estimates 
that businesses pay 90 percent of their sales and use tax liabilities.10  This compliance 
percentage also falls within a range reported by the U.S. General Accountability Office (GAO), 
which assumed a range of 50 to 95 percent compliance rates for taxable B-to-B purchases 
excluding cars.11  We believe that California is likely to have far better compliance than most 
states because of both our size (which implies a greater percentage of business purchases from 
firms with nexus) and our long tradition of relatively strong tax administration.  Ninety percent 
compliance implies that the remaining 10 percent of taxes due are not paid. 
 
(E) Estimate and Forecast Assumptions.  The most recent B-to-B e-commerce data are 
available for 2008.  Census Bureau and BEA data indicate that the vast majority of business 
spending for final consumption are for capital equipment items.  We estimated B-to-B 
e-commerce for 2009 using the growth rates in capital equipment spending from the BEA.  For 
the 2010 through 2012 period we used forecasts of capital equipment spending from the UCLA 
Anderson Forecast.12 
 
Table 2 shows how these assumptions and data were combined to result in revenue estimates 
for each year.  The data in the table are documented with line number references.  We assume 
that all calendar year liabilities are all paid in the fiscal year ending July 1 of the following year.  
We first estimate what we call baseline revenues and then adjust them by subtracting estimates 
of use tax liabilities to be paid by businesses because of both the BOE Tax Gap program efforts 
and AB x4 18.  Revenues from BOE Tax Gap Program efforts are estimated to be $70 million 
per year.  The revenue estimates for AB x4 18 range from $59 million in fiscal year 2010-11 to 

                                                           
10  “A New Method for Estimating Illinois’s E-Commerce Losses,” Andy Chupick and Natalie Davila, Tax 
Analysts Special Report, February 16, 2009. 
 
11  Sales Taxes: Electronic Commerce Growth Presents Challenges; Revenue Losses Are Uncertain, U.S. 
General Accounting Office, June, 2000.  Car sales are often excluded in such analyses because with 
vehicle registration requirements, tax compliance rates for car purchases are assumed to be close to 
100 percent. 
 
12  UCLA Anderson Forecast, September 2010 forecast. 
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$116 million in fiscal year 2012-13.  These estimates have the effect of subtracting over one-
third of baseline revenues from the estimates in fiscal year 2012-13. 
 
Table 2 
Business to Business (B-to-B) Sales and Revenues      
(Millions of Dollars Unless Otherwise Noted)      
    Calendar Years 
   Actual Estimated Estimated Forecast 
Line 
No.   2008 2009 2010 2011 2012
1 Merchant Wholesale Trade Sales 

(MWTS) E-commerce 1,262,370 1,064,079 1,188,463 1,305,152 1,431,051
2 Percent Change 0.9% -15.7% 11.7% 9.8% 9.6%
  California Adjustments:           
3 Transportation equipment 30,323 15,738 17,578 19,304 21,166
4 Partial exemption for agricultural 

equipment 5,644 5,047 5,637 6,190 6,788
5 Insurance equipment 2,515 2,120 2,368 2,600 2,851
6 U.S. E-commerce Adjusted for 

Industry Exemptions (Line 1 - 
Line 3 - Line 4 - Line 5) 1,223,888 1,041,174 1,162,880 1,277,058 1,400,247

7 California share of U.S. Gross 
Domestic Product 13% 13% 13% 13% 13%

8 Exclude Estimated Sales Made 
by CA Businesses (Line 6 x Line 
7) 159,105 135,353 151,174 166,018 182,032

9 California-Adjusted U.S. Remote 
Sales (Line 6 - Line 8) 1,064,782 905,821 1,011,706 1,111,040 1,218,215

10 Estimated Share of Taxable 
Sales 40% 40% 40% 40% 40%

11 California-Taxable U.S. Remote 
Sales (Line 7 x Line 9 x Line 10) 55,369 47,103 52,609 57,774 63,347

12 Baseline Noncompliance Rate 10% 10% 10% 10% 10%
13 Revenue Loss Tax Base               

(Line 11 x Line 12) 5,537 4,710 5,261 5,777 6,335
14 Tax Rate (Average Annual Rate 

for Calendar Year) 8.00% 8.83% 9.10% 8.61% 8.11%
   Fiscal Years 
   2008-09 2009-10 2010-11 2011-12 2012-13

15 Estimated CA-adjusted baseline 
revenues (Line 13 x Line 14) $443 $416 $479 $497 $514

16 Revenue Adjustments:       
17   BOE Tax Gap Program  70 70 70 70
18   Assembly Bill x4 18   29 59 81 86
19 Estimated Revenues Losses        

(Line 15 - Line 17 - Line 18) $443 $317 $350 $346 $358
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Revenue Summary 
California electronic commerce and mail order sales and use tax revenue estimates for fiscal 
years 2008-09 through 2011-12 are summarized in Table 3 below. 

Table 3         
Estimated Revenue Losses From Total Remote Sales (B-to-B and B-to-C)   
(Millions of Dollars)      

  Fiscal Years 
  2009-10 2010-11 2011-12 2012-13 

Total Estimated State and Local 
Revenue Losses1/ $983 $1,145 $1,197 $1,265 
  State General Fund $641 $755 $765 $780 
  State Fiscal Recovery Fund $28 $31 $35 $39 
  Local Funds $315 $359 $397 $446 

       
1/ Total estimated state and local revenue losses are the sum of figures from Table 1, Line 15  
and Table 2, Line 19.         

 

Qualifying Remarks 
These revenue estimates are based on overall projections of taxable sales without knowing 
whether or not sales or use taxes have already been paid.  We then make assumptions about 
compliance to determine the revenue estimates.  It is extremely difficult, if not impossible, to 
accurately determine the extent to which taxpayers are complying. 
 
We also note that the most cost efficient method of collecting sales and use tax is to have the 
seller collect the tax and remit it to the Board.  The state’s sales and use tax law is designed to 
collect the revenue in this manner.  The electronic commerce transactions that these estimates 
address are from out-of-state sellers who are not registered with the Board because they are 
not “engaged in business” in California.  Federal law precludes states from requiring businesses 
not engaged in business in their states to collect the use tax from the purchaser.  Without the 
ability to require the seller to collect the use tax and remit it to the Board, collecting these use 
tax liabilities from the purchaser can become very difficult and expensive. 
 
In these electronic commerce transactions, since the seller is not registered with the Board, the 
purchaser has a use tax liability.  Our estimates identify electronic commerce transactions as 
either business-to-business or business-to-consumer.  For the most part neither the purchasing 
business nor the consumer may be aware of their use tax liability. 
 
According to the Economic Census there were 3,426,952 businesses in California in 2007.  The 
total unpaid use tax from electronic commerce sales made to these businesses is estimated to 
be $350 million in fiscal year 2010-11.  (This is 10 percent of total taxable B-to-B spending on 
which taxes are not being paid referenced on Line 13 in Table 2, adjusted for Board of 
Equalization Tax Gap programs and AB 4x 18.)  That means that the average use tax liability is 
about $102 per year.  While some taxpayers may owe large amounts, others will have paid their 
liability in full or may not have use tax liabilities from remote purchases.  Without the expensive 
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process of auditing a large number of these taxpayers, it would be difficult to know how much of 
this revenue we can expect to receive. 
 
For business-to-consumer electronic commerce sales, it would be even less cost effective to 
pursue individual purchasers.  There are about 13.1 million households in California.  The 
average liability for electronic commerce sales would be about $61 per household per year.  
(This is 37 percent of total taxable B-to-C spending on which taxes are not being paid 
referenced on Line 15 in Table 1.) 

Preparation 
This revenue estimate was prepared by Joe Fitz, Research and Statistics Section.  For 
additional information, please contact Mr. Fitz at (916) 323-3802. 

Current as of December 6, 2010. 

 
cc: Ms. Kristine Cazadd, Interim Executive Director 
 Mr. Jeff McGuire 
 Ms. Susanne Buehler 
 Ms. Margaret S. Shedd 
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